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Under the general police powers of the state, the legislature has power 
to require railroads to fence their tracks, and to make them liable for the 
value of all stock killed by their trains in consequence of a failure to so 
fence. Kansas Pacific By. Co v. Mower, 16 Kan. 573. 

Laws 1860, c. 268, which requires railroad companies to fence their 
roads, would be valid as an exercise of the general police power of the leg- 
islature, without the existence of Const, art. 11, sec. 1, by which the legisla- 
ture is authorized to alter or repeal all general laws or special acts creat- 
ing corporations under that section. Blair v. Milwaukee & P. du C. B. Co., 
20 Wis. 254. 



Bichmond, Fredericksburg & Potomac Eailroad Company v. 
Martin's Administrator.* 

Supreme Court of Appeals : At Eichmond. 

December 9, 1903. 

Absent, Cardwell and Buchanan, JJ. 

1. Death by Weongpul Act — Object of statute The primary object of our 

statute allowing an action to recover damages for death by wrongful 
act of another was to compensate the family of the deceased and was 
not in the interest of his general estate. 

2. Death bt Wbongful Act — Deathof infant — Action for benefitof father- 

Negligence of father — Imputed negligence. In an action for the benefit 
of a father to recover damages for the death of his infant child occa- 
sioned by the wrongful act of another there can be no recovery where 
it appears that the negligence of the father, or of the custodian of the 
infant to whom the father entrusted it, proximately contributed to the 
result. The doctrine of imputed negligence has no application to such 
a case. 

Error to a judgment ot the Circuit Court of Stafford county ren- 
dered in an action of trespass on the case wherein the defendant in 
error was the plaintiff, and the plaintiff in error was the defendant. 

Reversed. 
The opinion states the case. 

St. George Fitzhugh and Leake & Carter, for the plaintiff in 
error. 

William D. Carter and Alvin T. Embrey, for the defendant in 
error. 

* Reported by M. P. Burks, State Reporter. 
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Whittle, J., delivered the opinion of the court. 

This action was brought by the defendant in error, Patrick 
Martin, administrator of Alice Martin, deceased, against the plain- 
tiff in error, the Eichmond, Fredericksburg & Potomac Railroad 
Company, to recover damages for the negligent killing of his intes- 
tate, a daughter seven years of age, by a passenger train of the 
defendant company at a public crossing. The mother of the child 
was killed in the same collision, and the action was instituted for 
the sole benefit of the father, who, under the statute, is entitled to 
the recovery. At the trial there was a verdict for the plaintiff, upon 
which the judgment under review was rendered. 

The defendant adduced evidence tending to prove that Patrick 
Martin, Jr., a minor 11 years old, and a son of the plaintiff, was 
put in charge of a two-horse Dayton wagon, as driver by his father, 
in which his mother and two younger sisters and a negro boy were 
to be driven from their home in the country to the city of Freder- 
icksburg; that. Patrick Martin, Jr., negligently drove upon and 
attempted to cross the railway track at Falmouth crossing, in plain 
view of a rapidly approaching train; and that in the collision 
which followed his mother and two sisters, who occupied a rear seat 
in the vehicle, were instantly killed. Thereupon the defendant 
moved the court to instruct the jury that if they believed from the 
evidence that Patrick Martin, Jr., the son and servant of the plain- 
tiff, attempted to cross the track under the circumstances detailed, 
his conduct constituted such contributory negligence as to bar a 
recovery. The court refused to give the instruction, which ruling 
presents for decision the sole question in the case, namely, whether a 
father, whose negligence has contributed to the death of his minor 
child, can, under the statute, in an action instituted by him as 
administrator, suing for his own benefit, recover damages for the 
death of the child. The statute requires such actions to be brought 
by and in the name of the personal representative of the deceased 
person, and empowers the jury to award such damages as to it may- 
seem fair and just, not exceeding $10,000. 

The primary object of the statute in allowing an action to recover 
damages for death by wrongful act of another, like its prototype. 
Lord Campbell's act, was to compensate the family of the deceased, 
and was not in the interest of the general estate; the provision 
being that : "The amount recovered in any such action shall after 
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the payment of costs and reasonable attorneys' fees, be paid to the 
wife, husband, parent, and child of the deceased, in such proportion 
as the jury may have directed, or, if they have not directed, accord- 
ing to the statute of distributions, and shall be free from all debts 
and libilities of the deceased; but, if there be no wife, husband, 
parent, or child, the amount so received shall be assets in the hands 
of the personal representative, to be disposed of according to law." 
Code 1887, sees. 2903, 2905, 

It will be observed that by the express language of the statute 
the damages awarded cannot become assets in the hands of the 
administrator, to be disposed of according to law, if the decedent is 
survived by a wife, husband, parent, or child; and the recovery is 
also made free from all debts of the decedent, thus leaving no doubt 
of the legislative intent to treat the recovery as wholly independ- 
ent of the decedent and his estate in the event of the survival of any 
one of the enumerated kin, and making it inure directly and per- 
sonally to such next of kin by force of the statute, and not deriva- 
tively from the decedent, to whom it never belonged either in fact 
or in contemplation of law. 

The authorities all agree that there can be no recovery where the 
action is brought in the name and for the benefit of one whose negli- 
gence has contributed to the accident. Thus, if the child in this 
instance had been injured, instead of killed, and the father had 
brought a common-law action to recover damages for the injury, 
contributory negligence on his part, if established, would have con- 
stituted a bar to the action. But the contributory negligence of the 
father would interpose no defense to an action by the child for sucli 
injury. The rule is that the child's want of responsibility for negli- 
gence can no more be invoked to maintain the action of the negli- 
gent father than can the negligence of the latter be imputed to the 
child to defeat an action by him. 

In this case both parties, at the time of the accident, were repre- 
sented by agents — the defendant company by its employees, and the 
plaintiff by his son, to whose care he had confided the custody of the 
younger sister — and both were responsible for the acts and omis- 
sions of their respective agents. Glassey v. By. Co., 57 Pa. 172. 

In Belief ontaine By. Co. v. Snyder, 24 Ohio St. 670, the court 
said : "Where an infant intrusted to the care and custody of another 
by the father, is injured through the negligence of a railroad com- 
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pany, the custodian of the child also being guilty of negligence 
which contributed to the result, although the infant may maintain 
an action for such injury, the father cannot; the negligence of his 
agent, the custodian of the child, being in law the negligence of the 
father." 

"When an action for negligent injury of an infant is brought by 
the parent, or for the parent's own benefit, it is very justly held that 
the contributory negligence of such parent may be shown in bar of 
the action, the negligence of his agent to whom he had intrusted the 
child having contributed to cause the injury; and such negligence, 
being, in contemplation of law, the parent's negligence, was held 
to bar the action." Beach on Con. Neg. sec. 131. 

The doctrine of imputed negligence has no application to the 
case, but the rule that the negligent father cannot recover is founded 
upon the fundamental principle that no one can acquire a right of 
action by his own negligence. The principle involves a maxim of 
the law as old as the common law itself. The difference between an 
action by the father for injuries to the child where death does not 
ensue and an action by the father as administrator of bis dead 
child, brought under the statute for his own benefit, is a difference 
in form merely, not in substance, and on principle there can be no 
more reason for permitting a recovery in the latter case than in the 
former. In both the father is the substantial plaintiff and the sole 
beneficiary. To allow a recovery in either would be a violation of 
the policy of the law, which forbids that one shall reap a benefit 
from his own misconduct. Accordingly the authorities are prac- 
tically unanimous to the effect that the guiding principle in both 
classes of cases is identical, and the contributory negligence of the 
beneficial plaintiff will as effectually defeat a recovery in the one 
case as in the other. 

In Kinkead's Com. on Torts, sec. 474, the author says the rule 
is well settled that the negligence of a parent of a minor is a bar to 
an action by him to recover damages for an injury to the minor, 
and adds : "It may, however, be contended with equal force that the 
fact that a parent is a beneficiary in case of death, that contributory 
negligence on his part should be a defense to an action brought 
under the statutes now being considered, as well as in an action in 
his own name for a personal injury. The policy of the law is not to 
allow a recovery for the benefit of a wrongdoer, and this should be 
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applied as well to actions in the name of another for the benefit of 
those who may have contributed to the wrong. What shall consti- 
tute a defense to this class of actions is not prescribed in these 
statutes, but is governed by the same principles applicable to per- 
sonal injuries. It is considered by the majority of cases that the 
administrator is only a trustee or a mere nominal party, and that 
the action will be defeated by the contributory negligence of the 
beneficiaries" — citing Booth on Street Railways, sec. 391 ; Strutzel 
v. St. Paul City By., 47 Minn. 543, 50 N. W. 690; McMahon v. 
Mayor, 33 N. Y. 642; Schierhold v. North Beach, etc., B. B., 40 
Cal. 447; Chicago City By. v. Bobinson, 127 111. 9, 18 N. B. 772, 4 
L. E. A. 126, 11 Am. St. Rep. 87 ; Dahl v. Milwaukee City By. Co., 
62 Wis. 652, 22 N. W. 755 ; Birkett v. Knickerbocker Ice Co., 110 
N. Y. 504, 18 N. E. 108; Baltimore, etc., By Co. v. State, 24 Md. 
84, 87 Am. Dec. 600 

See, to the same effect, Baltimore,, etc. By. Co. v. State, 24 Md. 
84, 87 Am. Dec. 600; A. & C. A. L. By. Co. v. Gravitt, 93 Ga. 369, 
20 S. E. 550, 26 L. R. A. 553, 44 Am. St. Rep. 145 ; Chicago City 
By. Co. v. Wilcox, 138 111. 370, 27 N. E. 899, 21 L. R. A. 76; City 
of Pekin v. McMahon, 154 111. 153, 39 N. E. 484, 27 L. R. A. 206, 
45 Am. St. Rep. 114 ; Bellefontaine By. Co. v. Snyder, 24 Ohio St. 
670 ; Smith v. By. Co., 92 Pa. 450, 37 Am. Rep. 705 ; Pratt Coal Co. 
v. Brawley, 83 Ala. 371, 3 South. 555, 3 Am. St. Rep. 751 ; Bam- 
berger v. Citizens' Street By. Co., 95 Tenn. 18, 31 S. W. 163, 28 I,. 
R. A. 486, 49 Am. St. Rep. 909 ; Ploof v. Burlington Traction Co. 
(Vt.) 41 Atl. 1017, 43 L. R. A. 108; Tiffany on Death by WrongfuL 
Act, sec. 69. 

The same author, at sec. 475, says the doctrine last stated in the 
previous section is denied in Iowa and Virginia. After confessing 
his sympathy with the minority view, having been counsel on 
the losing side of the controversy in Wolf v. Lake Erie 
By. Co., 55 Ohio St. 534, 45 N. E. 708, 36 L. R. A. 812, he 
attributes the minority decisions to a misapprehension of the appli- 
cability of the doctrine of imputed negligence to a case of this 
kind, and remarks: "The conclusion in these cases seems to have 
been reached mainly upon the rule that the negligence of the parent 
should not be imputed to the infant, and, following the test of the 
statute, if the deceased himself could, had he lived, have maintained 
the action, then his personal representative may, because the action 
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is for the benefit of the estate. These decisions seem to be clearly 
wrong. In the first place, the doctrine of imputed negligence is not 
called in question here, but rather another and wholly different 
fundamental principle, viz., that recovery will never be allowed in 
favor of a wrongdoer. Again, the contention that has been made 
for this view that recovery under the statutes of these states is for 
the benefit of the estate of the deceased, and therefore different from 
other states, does not seem well founded. An examination of the 
statutes will disclose that, while the recovery is for the benefit of 
the estate, the statutes further name the persons for whose benefit it 
is, and in one of the states (Virginia) the statute provides that the 
amount recovered shall not go to the payment of debts due from the 
deceased. In this there seems to be no substantial defference in 
effect from other statutes." 

The cases to which the author has reference are Wymore v. Ma- 
haska County, 78 Iowa, 396, 43 K W. 264, 6 L. E. A. 545, 16 Am. 
St. Rep. 449, and N. & W. By. Co. v. Groseclose's Adm'r, 88 Va. 
267, 13 S. E. 454, 29 Am St. Eep. 718. These cases are mainly 
relied on to sustain the contention of the defendant in error. It 
appears that the Iowa statute gives a right of recovery to the estate 
of the minor intestate, and also one to the next of kin, and the 
action in Wymore v. Mahaska County, supra, was for the benefit of 
the estate. In that case the court held that the contributory negli- 
gence of the parent could not be imputed to the minor child, so as to 
defeat a recovery for his estate. But the court also said that such 
negligence would prevent a recovery by the parents in their own 
right. So that in point of fact the decision is not out of line with 
the authorities cited. In the Virginia case, while the language of 
the opinion is broad enough to sustain the contention of the defend- 
ant in error, an examination of the case shows that, before entering 
upon a discussion of the question here involved, the court had 
already ascertained as a matter of fact that the charge of contribu- 
tory negligence against the parent was not sustained by the evi- 
dence. The judgment of the trial court had for that reason been 
affirmed. The case therefore did not call for an expression of opin- 
ion upon the hypothetical case upon which it was based, and is not 
to be regarded as binding authority in subsequent cases. Griffin v. 
Woolford, 100 Va. 473, 41 S. E. 949. 

Lewin v. Lehigh Valley R. R. Co., 52 App. Div. 69, 65 N. Y Supp. 
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49, much relied on in argument, was reviewed by the Court of 
Appeals of New York, which decided that in that case (as in the 
Virginia case) the jury were warranted upon the evidence in finding 
that the contributory negligence of the plaintiff was not established, 
and for that reason held that the effect of such negligence was not 
involved. 

It is apparent, both from the authorities referred to and upon 
principle, that the trial court erred in refusing to give the instruc- 
tion referred to, for which error the judgment must be reversed, 
and the case will be remanded for a new trial to be had therein not 
in conflict with the views expressed in this opinion. 

Reversed. 

Editorial Note — This is one of the most important of the recent decis- 
ions of the court upon the law of negligence and contributory negligence, 
and sets at rest in Virginia a question that has been often discussed, but 
never until now adjudicated. The opinion propounds the doctrine so clearly 
that comment is unnecessary. All that the profession need concern itself 
with is to read the case carefully and bear it in mind as an established feat- 
ure of the law of the subject. The judgment seems to us a just one upon 
the merits, while the authorities cited in the opinion show the concurrence 
of the courts and text-writers quoted. To these many might be added, but 
we merely note the following: Westerburg v. Kinxua Creek dc. Ry. Co., 142 
Pa. 471, 21 Atl. 878, 24 Am. St. Rep. 510; City of Pekin v. McMahen, 154 
111. 141, 27 L. R. A. 206; Alabama G. S R. Co. v. Dobbs, 101 Ala. 219, 12 
South. 770; St. Louis dc. R. Co. v. Freeman, 36 Ark. 41; Grant v. City of 
Fitchburg, 160 Mass. 16, 39 Am. St. Rep. 449. There are some cases contra. 
in addition to those cited in the opinion. In III. dc. Ry. Co. v. Slater, 129 
111. 91, 6 L. R. A. 418, 16 Am. St. Rep. 242, it was held that the fact that 
a father sends his sons, aged nine and thirteen years, on an errand that 
requires them to cross a railroad track is not negligence that will bar his 
right to recovery. In Gunderson v. iV. W. Elevator Co., 47 Minn. 161, de- 
fendants' grain elevator was operated by machinery moved by horse power 
in an adjoining power-house. The place was attractive to children, and 
plaintiff's intestate, a boy of six years, was left alone in the power-house by 
defendants' employee, who had knowledge of his presence, and was caught in 
the uncovered machinery and killed. It was held that the acts or omissions 
of the child's parents in suffering him to be on the street in the neighbor- 
hood of the power-house did not contribute to the injury. In Ihl v. R. R. 
Co., 47 N. Y. 317, it was held that the sending of a child of about three years 
across the track of a street railway, attended only by another child of nine, 
was not necessarialy such contributory negligence as to bar a recovery by 
the parents. More recently in New York, however, the doctrine of the prin- 
cipal case has been followed {Foley v. R. R. Co., 78 Hun, 248), and, as we 
have said, such is the general view. Barrows Negligence, p. 394. 



